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STATEMENT OF THE CASE

(1)

Nature of the Case:
Claimant Gina A. Poledna (Claimant) brings this appeal not because she

believes the Commission inappropriately weighed the evidence in the record and
made findings of fact that were not supported by the evidence, but because it failed
to consider evidence she never offered or argued at the hearing before the Appeals
Examiner.
(2)

Course of the Proceedings Below:
Claimant filed a claim for unemployment msurance benefits after her

employment with Thorne Research, Inc. (Employer) ended. On February 14, 2014,
the Idaho Department of Labor (Department) issued an Eligibility Determination
(Determination) finding Claimant ineligible for unemployment insurance benefits.
Exhibit 5. In the Determination, the Department found Claimant voluntarily quit
her employment without good cause in violation of Idaho Code §72-1366(5). Exhibit
5. Claimant filed a timely appeal of the Determination to the Department's Appeals
Bureau. Exhibit 6.
On February 27, 2014, the Department mailed a Notice of Telephone Hearing
and exhibits to Claimant. Exhibit 1. The Notice set a hearing in the matter for March
13, 2014. Exhibit 1. Employer did not participate in the hearing before the Appeals
Examiner. However, Claimant appeared and testified. In a Decision mailed to the
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parties on March 14, 2014, the Appeals Examiner affirmed the Determination. R. pp.
1-5.
Claimant hired counsel and filed a request to reopen the hearing. R. pp. 6-7.
Claimant asked the Appeals Examiner to reopen the matter to consider a job
description she obtained from Employer. R. p. 6. Concluding the job description was
not new or unavailable at the time of the hearing, the Appeals Examiner denied
Claimant's request on March 19, 2014. R. pp. 8-12.
of the

Appeals

Examiner's

(Commission). R. pp. 14-15.

decision

to

the

Claimant filed a timely appeal
Idaho

Industrial

Commission

Claimant never asked the Commission to consider

additional evidence. R. pp. 14-15.
Pursuant to Idaho Code § 72-1368(7) the Commission conducted a de novo
review of the record consisting of the audio recording of the hearing and all of the
exhibits entered at that hearing before the Appeals Examiner. On May 19, 2014, the
Commission filed a Decision and Order affirming the Appeals Examiner's decision.

R. pp. 20-27. On June 11, 2014, Claimant filed a Notice of Appeal to this Court. R.
pp. 28-30.
(3)

Statement of Facts:
Claimant began working for Employer in production on May 20, 2002. Tr. p.

5, LL 9-17. In 2007, Claimant developed pain in her wrists and saw Dr. Michael
DiBenedetto. Exhibit 8, p. 7. On November 22, 2013, Claimant saw Dr. DiBenedetto
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again and he diagnosed her with bilateral carpal tunnel syndrome. Exhibit 8, p. 5;
Tr. p. 6, LL 21-23. Claimant acknowledged that Dr. DiBenedetto did not tell her to
quit her job.

Claimant took time off for Christmas and did not return to work. The

last day she worked for Employer was December 18, 2013. Tr. p. 5, LL 12-15; p. 6, LL
3-18.
On December 30, 2013, Claimant gave her Employer a "letter" from Dr.
DiBenedetto dated December 13, 2013. Exhibit 6, p. 2; Tr. p. 7, LL 8-21; p. 11, LL 1315. In the letter, Dr. DiBenedetto indicated that Claimant felt that her work made
her pain worse. Exhibit 6, p. 2. Claimant asked Employer about a position that would
accommodate her physical condition and Employer told her it did not have a light
duty position available. Tr. p. 11, LL 17-25; p. 12, L. 1. Feeling that she could not
physically do the work any longer, Claimant quit. Tr. p. 14, LL 1-2.
After leaving her employment, Claimant filed for unemployment benefits.
The Department sent Dr. DiBenedetto a form that he completed and signed on
February 14, 2014. Exhibit 3, p. 6. In that form, Dr. DiBenedetto told the
Department that he did not advise Claimant to take time off from work, change
occupations or discontinue working. Exhibit 3, p. 6.
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ISSUES ON APPEAL
I.
Is there substantial and competent evidence in the record to support the
Industrial Commission's factual findings and conclusion that Claimant was not
eligible for unemployment benefits because she voluntarily quit without good cause
connected with her employment?

II.
Should attorney fees be awarded to Claimant?

STANDARD OF REVIEW
In appeals from decisions of the Commission, this Court's review is limited to
questions of law. Idaho Constitution Article V, § 9; Pimley v. Best Values, Inc., 132
Idaho 432, 434, 974 P.2d 78, 80 (1999). When this Court reviews a Commission
decision, "it exercises free review over questions oflaw, but reviews questions of fact
only to determine whether substantial and competent evidence supports the
Commission's findings." Oxley v. Medicine Rock, 139 Idaho 476, 479, 80 P.3d 1077,
1080 (2003).
Where conflicting evidence is presented that is supported by substantial,
competent evidence, the findings reached by the Commission will be sustained
regardless of whether the Court may have reached a different conclusion. Harris v.

Electrical Wholesale, 141 Idaho 1, 3, 105 P.3d 267, 269 (2004) Substantial and
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competent evidence is relevant evidence which a reasonable mind might accept to
support a conclusion. Oxley, 139 Idaho at 479, 80 P.3d at 1080.

The Court has

described the appropriate test for substantial and competent evidence for the
purposes of judicial review as requiring a court to determine whether an agency's
findings of fact are reasonable. Steen v. Denny's Restaurant, 135 Idaho 234, 237, 16
P.3d 910, 913 (2000).
Because Claimant quit her employment, the burden is on her to prove it was
for good cause. White v. Canyon Highway District #4, 139 Idaho 939, 943, 88 P.3d
758, 762 (2004). The question of whether Claimant had "good cause" to quit is a
factual one to be determined on a case-by-case basis.

Id.

The Commission's

determination will be upheld if supported by substantial competent evidence. Id.

It is for the Commission to determine the credit and weight to be given to the
testimony admitted. Bullard v. Sun Valley Aviation, Inc., 128 Idaho 430, 432, 914
P.2d 564, 566 (1996). The Commission's conclusions regarding the credibility and
weight of evidence will not be disturbed unless the conclusions are clearly erroneous.
In reviewing a decision of the Commission, the Court views all facts and inferences
in the light most favorable to the party who prevailed before the Commission. Oxley,
139 Idaho at 479, 80 P.3d at 1080.
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ARGUMENT

I.
There is substantial and competent evidence in the record to support the
Industrial Commission's factual findings and conclusion that Claimant
was not eligible for unemployment benefits because she voluntarily quit
without good cause connected with her employment.
Claimant misunderstands the nature of the Commission's review of the record.
Citing worker's compensation statutes as authority she argues the Commission's
decision is "fundamentally defective" because it failed to consider evidence she
neglected to offer at the hearing before the Appeals Examiner. Appellant's Brief, p 5.
This is not a worker's compensation case. Idaho's Employment Security Law
chapter 13, title 72, Idaho Code, not its worker's compensation law, provides the
Commission with the authority to review unemployment insurance appeals.

Welch

v. Del Monte Corp., 128 Idaho 513, 514-515, 915 P.2d 1371, 1372-1373 (1996). Idaho
Code§ 72-1368(7) gives the Commission authority to affirm reverse, modify, set aside
or revise the decision of the appeals examiner. It provides in pertinent part:
(7) The commission shall decide all claims for review filed by any
interested party in accordance with its own rules of procedure not in
conflict herewith. The record before the commission shall consist of the
record of proceedings before the appeals examiner, unless it appears to
the commission that the interests of justice require that the interested
parties be permitted to present additional evidence. In that event, the
commission may, in its sole discretion, conduct a hearing or may remand
the matter back to the appeals examiner for an additional hearing and
decision. On the basis of the record of proceedings before the appeals
examiner as well as additional evidence, if allowed, the commission shall
affirm, reverse, modify, set aside or revise the decision of the appeals
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examiner or may refer the matter back to the appeals examiner for
further proceedings.
LC. § 72-1368(7) (emphasis added.)
This Court has repeatedly discussed the scope of the Commission's
review under Idaho's Employment Security Law.

Based on this Court's

precedent in Flowers v. Shenango Screenprinting, Inc., 150 Idaho 295, 246 P.3d
668 (2010); Mussman v. Kootenai County, 150 Idaho 68, 244 P.3d 212 (2010)
and Uhl v. Ballard Medical Products, Inc., 138 Idaho 653, 67 P.3d 1265 (2003),
the Commission acted within the scope of its review when it refused to consider
Claimant's job description. R. pp. 20-27.
In Flowers, Mussman, and Uhl the appellants argued the Commission
failed to consider evidence offered after the hearing before the appeals
examiner that was arguably probative. Flowers, 150 Idaho 296, 246 P.3d at
669; Mussman, 244 P.3d at 218; and Uhl, 138 Idaho at 658-659, 67 P.3d at
1270-1271. The appellants in Flowers, Mussman, and Uhl did not make any
showing that the evidence they were seeking to have considered was
unavailable at the time of the hearing before the appeals examiner. Flowers,
150 Idaho at 299, 246 P.3 at 672; Mussman, 244 P.3d at 217; Uhl, 138 Idaho at
657, 67 P.3d at 1269. In this case, Claimant argues the Commission should
consider information that was arguably probative, but she also failed to make
any showing the information was unavailable at the time of the hearing.
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In Flowers, the appellant argued the Commission had an obligation to

sua sponte order additional fact finding or remand the matter to the appeals
examiner whenever the record was inadequate. Flowers, 150 Idaho at 298, 246
P.3d at 671. This Court concluded that the employer overstated the
Commission's duties. Id. It held that from the onset of a dispute, a party must
make full and deliberate use of the evidence available to it in order to meet its
burden of proof. Id.
In Mussman, the Court noted that the Department explained the
evidentiary burden to the parties. Mussman, 244 P.3d at 218.

Here, the

Department also made Claimant aware of her evidentiary burden.

The

document explaining the evidentiary burden in Mussman is also the document
the Department provided to Claimant in this case as Exhibit 2. Exhibit 2 is a
document

entitled

"IMPORTANT

INFORMATION ABOUT

YOUR

HEARING READ CAREFULLY." Exhibit 2 (emphasis original). In it the
Department gave Appellant the following warning:

EVIDENCE
Any documents that YOU want considered at the hearing must
be submitted immediately to the Appeals Bureau and all other
interested parties of the case. Since this is a NEW proceeding,
information submitted for the Determination being protested
may not have been forwarded to the Appeals Bureau. Please
review the documents in this packet. If a document critical to
your position is not included, you may get it into the record by
providing a copy to the Appeals Bureau AND all interested
parties.
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Exhibit 2 (emphasis original).
In Mussman, this Court held "it is not the duty of the Commission or the
[a]ppeals [e]xaminer to tell the parties to a hearing what evidence should be
admitted, and to what degree, because that would place the burden of proof on
the hearing officer rather than the parties." Mussman, 244 P.3d at 218. The
Court concluded that when a party fails to introduce evidence that the
Commission could ultimately have determined would have been fundamental
to its decision that party has failed to meet its burden of proof. Mussman, 244
P.3d at 217. That is precisely what Claimant has done in this case.
A claimant who quits work voluntarily is eligible for unemployment benefits if
she leaves with good cause connected with her employment. LC. § 72-1366(5). When
employment ends voluntarily, the burden is on the claimant to prove her departure
was for good cause. Ewins v. Allied Security, 138 Idaho 343, 347, 63 P.3d 469, 473
(2003); IDAPA 09.01.30.450.01. Pursuant to IDAPA 09.01.30.450.05 a claimant who
leaves work because her health or physical condition make it impossible for her to
continue to perform the duties of her job shall be deemed to have quit with good cause
connected with employment.
There is no dispute about the evidence in the record. Although her physician
never advised her to leave her employment, Claimant felt she could no longer
physically do the work and quit.
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physician indicated to the Department that he did not advise Claimant to take time
off from work, change occupations or discontinue working. Exhibit 3, p. 6. Consistent
with Flowers, Mussman and Uhl, a case strikingly similar to this case, the
Commission concluded Claimant failed to demonstrate good cause for her departure
from work. R. p. 25.
In Uhl, the appellant Micheal Uhl suffered pain from the repetitive use of his
hands. Uhl, 138 Idaho at 655, 67 P.3d at 1267. He also asked his employer for work
that did not involve the repetitive use of his hands and quit after his employer told
him it did not have any other work. Id. Uhl's treating physician also responded to
the Department's request for medical information by indicating that he did not advise
Uhl to take time off from work, change occupations or discontinue working. Id. Uhl
did not provide any other documentation that would support a finding that he quit
his job with good cause.

Id. The appeals examiner concluded that Uhl did not

establish good cause for leaving his employment and Uhl appealed. Uhl, 138 Idaho
656, 67 P.3d 1268.
With his appeal to the Commission, Uhl submitted a letter from his physician
indicating that he had inadvertently checked "no" when responding to the question
asking whether he had advised Uhl to change jobs. Id. The Commission considered
the submission of the letter as a request for a new hearing. Id. The Commission
concluded Uhl had time to get the necessary information prior to the hearing before
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the appeals examiner, but failed to explain to the Commission why he did not provide
the evidence while the record was open. Uhl, 138 Idaho at 657-658, 67 P.3d at 12691270.
Here as in Uhl, the Commission concluded Claimant failed to provide sufficient
medical evidence of the degree of risk to her health while the record remained open.

R. p. 22. The Commission agreed with the appeals examiner that the job description
could have been obtained prior to the hearing, but the record lacked any indication
Claimant made any attempt to do so. R. pp. 22-23. As a result the Commission
concluded that the appeals hearing gave Claimant a full and fair opportunity to
present evidence. R. p. 22.
The Commission weighed Claimant's assertion that her condition made work
impossible against the documentation provided by Dr. DiBenedetto. R. p. 25. The
Commission found Dr. DiBenedetto had been treating Claimant since 2007, and while
his notes indicated that work exacerbated Claimant's condition, there was no
evidence to support her assertion that her medical condition made it impossible for
her to continue working. R. p. 25. Dr. DiBenedetto never recommended Claimant
take time off, stop working or change occupations. R. p. 25.
In Uhl, this Court held the Commission did not abuse its discretion when it
denied Uhl's request and the Commission's decision that he did not have good cause
to quit was supported by substantial and competent evidence because he failed to
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provide sufficient evidence of the degree of risk to his health while the record
remained open.

Uhl, 138 Idaho 658, 67 P.3d 1270. In this case the Commission

arrived at the same conclusion. R. p. 25.
The Commission has the discretion to consider additional evidence, it is not
required to do so absent some showing as to why the evidence was unavailable earlier.

Flowers, 150 Idaho at 298, 246 P.3d at 671; see Rule 7(C), Rules of Appellate Practice
and Procedure under the Idaho Employment Security Law. Claimant never asked
the Commission to consider additional evidence in this matter.
Claimant failed to make full and deliberate use of the evidence available her
and the Commission was not obligated to sua sponte to consider additional evidence
no matter how compelling.

Flowers, 150 Idaho at 298, 246 P.3d at 671.

The

Commission properly reviewed the evidence in the record and its conclusion that
Claimant failed to meet her burden of proof is supported by substantial and
competent evidence.

II.
Attorney fees should not be awarded to Claimant.
Counsel for Claimant requests attorney fees "that may be awarded under
Idaho Law." Appellant's Brief, p. 16. In her Brief, Claimant fails to cite any authority
for the award of attorney fees. This Court has held that simply requesting an award
of attorney fees without citing any statutory authority for the award is insufficient to
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raise the issue of attorney fees on appeal. Athay v. Stacey, 142 Idaho 360, 371, 128
P.3d 897, 908 (2005). In addition, this Court has held that when issues cited on
appeal are not supported by propositions of law or authority they will not be
considered. Huff v. Singleton, 143 Idaho 498, 500, 148 P.3d 1244, 1246 (2006). "A
party waives an issue cited on appeal if either authority or argument is lacking, not
just if both are lacking." Gem State Insurance Company v. Hutchison, 145 Idaho 10,
16, 175 P.3d 172, 178 (2007). Claimant has not shown a basis for an award of attorney
fees and the Department respectfully asks that her request be denied.
CONCLUSION
Because the record contains substantial and competent evidence to support the
Commission's conclusion that Claimant quit her employment without good cause
connected with her employment, making her ineligible for benefits pursuant to Idaho
Code § 72-1366(5), the Department asks this Court to affirm the Commission's
Decision.
Respectfully submitted,

Deputy Att rn General
Idaho Depar ment of Labor
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correct copies of the foregoing Brief of Respondent Department of Labor upon each of
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prepaid:
Mark B. Jones
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Thorne Research, Inc.
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